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ALLEGATIONS OF SEXUAL ABUSE

“Guilty Until Proven Innocent”

In theory, everyone is considered equal before the law and innocent until proven guilty. Unfortunately, and contrary to normal principles of English law, the burden of proof in defending oneself against allegations of sexual abuse in reality often falls on the accused, his witnesses and the skill, experience and professionalism of his lawyers.

Complainants in sexual abuse cases, some would say quite rightly, have access to professional, sympathetic officials who provide support to victims of these serious types of offences from inception of a complaint to the finality of criminal proceedings and the court case itself. The question is, what does a victim of false allegations do when accused of this type of offence and what support and advice can they expect?

When someone is accused of committing either serious or minor sexual abuse, the mere fact of the accusation stigmatises him or her due to the very nature of the alleged offences. They may well feel, ostracised by friends, family, workmates and neighbours and feel that no one is able, or willing, to help defend themselves against these traumatic allegations. A straightforward denial by an accused will not greatly assist him or her without some form of corroborative defence. Thus the abuser often has to prove his or her innocence. Although the prosecution will try to establish a motive for the offence, the defence legal team have, on the other hand, to try to uncover a motive or reason for the alleged victim having made a false allegation.

Since offences of this nature nearly always take place in private and the alleged victim’s and the accused’s versions of alleged events is completely conflicting, the decision of the jury becomes extremely difficult. Similar problems face the prosecution, who have a moral and professional dilemma as to what to do where a child or young person (or an older person if historical allegation) makes an allegation of sexual abuse without any corroboration whatsoever. There are obvious difficulties regarding the preparation of any case against an accused without some form of corroboration or other evidence in support of the complainant. The Crown Prosecutors are reluctant to bring any case unless in their opinion there is a reasonable prospect of a successful prosecution. They have to assess whether the story of the victim is credible and provable before a court of law. However, the victim of the alleged offence is in most cases not only is                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             believed but is actively encouraged to come forward and bring a complaint. The rationale behind this is that victims of these offences may be assured that the perpetrators will be brought to justice.  Even if an acquittal is forthcoming, then at least they can feel that everything that could be done was done. In most cases the accused only have their family and lawyers to assist them in the preparation of the defence case.

Anyone accused of any offence of sexual abuse should immediately upon receipt of any accusation, questioning or innuendo seek urgent legal advice.  They should from the outset select lawyers who have the necessary skills and experience in dealing with the complexities of defending against sexual abuse allegations.

Anyone accused of such allegations can seek advice from bodies such as FASO and the British False Memory Society (or internet sources) who are ready to sympathetically provide independent advice on what to do next. National co-ordinators interact with lawyers and specialists in this field to formulate contacts within the legal and expert evidence field who can actively assist in the preparation of an accused person’s defence to a criminal prosecution. Whilst competent in other areas of criminal defence, some solicitors or legal practitioners may have little or no knowledge in this field, which places the accused at a significant disadvantage. Specialist solicitors and barristers will have the necessary expertise and experience together with access to independent professional experts, who may be able to assist with the defence investigation and who can work with the accused’s lawyers, thus ensuring that the accused has the same level of professional assistance and support as that provided to the alleged victims. Specialist lawyers will also have the necessary experience in putting forward legal arguments on behalf of the accused, particularly where there has been a delay between the alleged offence and the accusations made. Legal arguments relating to “abuse of process”, where these factors may have caused prejudice to the accused, should be considered by the defence legal team prior to any trial being held.

No one should be under any illusions whatsoever, that to be accused of these sort of offences, whether true or not, is an extremely serious matter, and the “no smoke without fire” mentality is prevalent in most of society. The accused in such cases has his family (if not involved in the bringing of the accusation) and his lawyers to assist him in the preparation of his defence. In many instances, families are often split as a result of the accusation, precluding the defendant from calling his/her/wife/husband/sister or brother to give evidence on his/her behalf. Family dilemmas arise where the mother or father of an alleged victim often has to choose between support of a sibling member of their family or their spouse. In such cases the accused will have to rely heavily on documented facts, photographic evidence, family records and records of any external agency concerned (social services etc) to assist in the preparation of a defence. However. In historical cases, where such external records exist, the accused may be hampered in his or her search for corroboration/assistance due to the law on public interest immunity. Lawyers representing the accused often face considerable difficulties in obtaining access to files held by social services and other official bodies which may help the defence case. The defendant may also face legal argument from the prosecution as to the relevance or admissibility of any such documentation.

The accused should prepare for his lawyers a comprehensive list of prospective witnesses so that they can all be interviewed at an early stage in the case by the defence legal team. In nearly all cases family, friends, neighbours and relatives are crucial to any defence/prosecution case with regard to corroboration or otherwise of the accusation. In police witness statements, any person who is mentioned within the body of the statement should be interviewed (if the police have not) by the defence lawyers in order to obtain any evidence, which may corroborate (or cast doubt upon) the account given by the accused.

This article is not, by any means, intended as a complete guide to the “do’s and don’ts” for those unfortunate enough to be accused of sexual abuse. Hopefully it will give some pointers to such people on how best to handle the legal aspects of such a distressing and traumatic situation


CCTV advisory service (http://www.cctvinformation.co.uk/i/Digital_Images_as_Evidence).  (added 23.7.10)
http://www.homeoffice.gov.uk/police/ for information on the police regulations added 11.1.11
22.6.11 – When interviewed by the police for a criminal offence the solicitor is free – only when a charge is made is legal aid  assessed  

29.6.11 http://services.parliament.uk/bills/2010-11/defamationhl.html   new bill where you can input to it and possibly make a change.

http://www.legislation.gov.uk/ukpga/1996/31/section/5    current legislation defamation/slander

http://www.acpo.police.uk/documents/criminaljustice/2011/20110711%20CJBA%20Protocol%20for%20the%20Management%20of%20Detainees%20Who%20Require%20Hospital%20Treatment%20FINAL_July%202011%20(2).pdf Healthcare whilst in police custody at a police station.

http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/crime-research/counting-rules/count-recstan?view=Binary Reporting a crime to a police station as of April 2011

Forensics blunder 'may endanger convictions'  Private firm LGC Forensics admits sample became so contaminated it could not be offered in evidence Vikram Dodd and Shiv Malik, guardian.co.uk, Thursday 8 March 2012  - A rape case collapsed this week after prosecutors decided they could no longer rely on the forensic evidence.

Case law: Proper Utilisation of Achieving Best Evidence Transcripts: Regina -v- Sardar [2012] EWCA Crim 134 
Police Retention of Photographs Unlawful, High Court Rules at  27.6.12

The Queen, on the application of (1) RMC and (2) FJ - and - Commissioner of Police of the Metropolis

Victims sexual behaviour as evidence.  
Basically, when a defendant is charged with a sexual offence, there is a general rule which states evidence of the victim's 'sexual behaviour' cannot be brought up or questioned in court. This is because there is a blanket ban on this type of evidence under section 41 of the Youth Justice and Criminal Evidence Act 1999.

However, false accusations about previous sexual assaults are not about 'sexual behaviour' - ONLY if they can be proved to be false - and therefore these can be brought up in court and the victim can be questioned about them.  Authority for this is the case of R v. T 2011.

Just in case you haven't seen - big judgment out today regarding the CRB system.  The Government will appeal, of course….

 www.judiciary.gov.uk/NR/rdonlyres/C5519A53-E11C-4201-B711-46CF286FAF23/0/rtchiefconstablemanchesterjudgment29012013.pdf 

http://www.guardian.co.uk/law/2013/jan/29/criminal-record-checks-human-rights 

Shared child information SS http://www.nspcc.org.uk/Inform/research/briefings/sex-offender-disclosure-scheme_wda94183.html(June  

http://www.cps.gov.uk/legal/d_to_g/disclosure_of_third_parties/#a12  

The presumption of innocence and the rights of the accused

Suspects who are prosecuted are entitled to have their guilt or innocence established with all the safeguards of a criminal trial, including the rules of evidence. Those who are not prosecuted, or who are acquitted, are entitled to the presumption of innocence. The presumption of innocence can only be undermined if the CPS or police were to release evidence enabling individuals to trawl through it to determine why the person was suspected in the first place. This is an important constitutional principle closely linked with the Service's independence of decision making.
The new PSI 41/2012 changes the priority given to offending behaviour programmes in sentence planning and stresses the importance of setting realistic and appropriate targets that take account of the individual needs of the prisoner. It provides clearer guidance for prison staff and prisoners
Victims' Right of Review Scheme see 146 Charged

At least 146 suspects have been charged with offences after previously being told that they would not be prosecuted, BBC News has learned. The decisions were reversed under a new Victims' Right of Review scheme which allows crime victims to appeal. It is one of a series of measures to improve the way the justice system in England and Wales treats victims. Among the successful victims' appeals were 80 cases of violence and 27 involving alleged sexual offences.

The Crown Prosecution Service (CPS) said the scheme gave victims the power to challenge and hold prosecutors to account. But one expert said it wasn't independent enough because it involved CPS lawyers. Under the system, victims can appeal against a decision not to bring charges or to discontinue a case once a prosecution has begun. The first appeal is heard by a managing lawyer from the area where the original decision was made. If the victim is still not satisfied the CPS Appeals and Review Unit, based in London, or a senior prosecutor elsewhere will review the case again.

Read more: Danny Shaw, BBC News, 19/07/14 and http://www.cps.gov.uk/victims_witnesses/victims_right_to_review/index.html 

http://www.channel4.com/news/police-must-treat-17-year-olds-in-custody-as-children 25.4.13 not being followed see 
REVISED CODE OF PRACTICE FOR THE DETENTION, TREATMENT AND QUESTIONING OF PERSONS BY POLICE OFFICERS

POLICE AND CRIMINAL EVIDENCE ACT 1984 (PACE) – CODE C published May 2014

Noyce, H. 2014 Restrictions on books in prisons declared unlawful by the High Court, 11 Dec.

http://ukhumanrightsblog.com/2014/12/11/restrictions-on-books-in-prisons-declared-unlawful-by-the-high-court/ 
R (on the application of Gordon-Jones) v Secretary of State for Justice and Governor of HM Prison Send [2014] EWHC 3997 (Admin)

http://www.bailii.org/ew/cases/EWHC/Admin/2014/3997.html 
FASO IS 10 YEARS OLD on 28TH SEP 2011 and DONATIONS are urgently needed to keep the helpline.

www.false-allegations.org.uk  support@false-allegations.org.uk  Registered under the Data Protection Act 1998 faso is a voluntary organisation dedicated to providing support to anyone affected by a false allegation of abuse.  FASO, c/o 176 Risca Road, Crosskeys NP11 7DH – National help line 0844 335 1992(Mon to Fri 6pm to 10pm)

